
Train of Thought for Property Taking Case

A question is raised in a lawsuit about if there is a taking of private property without compensation.

1.  Do other constitutional claims apply?  (E.g., procedural due process, substantive due process, equal
protection, etc.)

No, go to the next question. Yes.  Then the court case is decided on those other
constitutional claims.

2. Is it one of two types of categorical taking (total economic deprivation)?

No, go to the next question. Yes.  The court focuses on setting the amount of the taking
(e.g., full value of the property) and the case is over.

3. Is it the second of two types of categorical taking (ouster or physical invasion)?

No, go to the next question. Yes. The court focuses on setting the amount of the taking
(e.g., value of the invaded property) and the case is over.

4. Is it a regulatory taking, a situation that is case-specific (a balance by use of a three-part “ad hoc” test)?
• Reasonableness of the owner's investment-backed expectations.
• Reasonableness of the government's regulation.
• Severity of the economic impact on the private property owner.

No, go to the next question. Yes. The court focuses on determining the proportional
amount of the taking, and the case is over.

5. Is it an exaction or dedication? (two considerations)
1. Essential nexus
2. Rough proportionality 

No.  The court rules it is not a taking
and the case is over.

Yes.  The court focuses on determining the amount of the
taking/exaction, and the case is over.


